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IN THE 


UNITED STATES COURT OP APPEALS 
FOR THE SECOND CIRCUIT 


AD-EXPRESS, INC; REX KITCHEN, as Presldent 
of AD-EXPRESS, INC; ANDREW GALLO 
Individually and as Presldent of ANDY GALLO 
CONSTRUCTION CORP., d/b/a *J SEASONS VARIETY 
STORE: and PENNY WEBER, 

Plalntiffs-Appellants, 


-against- 

JOHN F. KIRVIN, Supervlsor of the Town of 
Rotterdam, New York; BENJAMIN WOLLNER, 
FRANCIS L. STONE, PETER LA MALFA, and 
WILLIAM OSTA, as members of the Town Board 
of the Town of Rotterdam, New York; EDWARD 
LONGO and JOHN LA MALFA, as Town Justlces of 
the Town of Rotterdam, New York; and JOSEPH 
S. DOMINELLI, as Chlef of Police of the Town 
of Rotterdam, New York, 

Defendants-Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 


BRIEF FOR PLAINTIFFS-APPELLA NTS 







PRELIMINARY 3TATEMENT 


This appeal seeks review of an order of the United States 
District Court for the Northern District of New York, James T. 
Foley, District Judge, which order was issued and contained within 
the. c °urt s memorandum decision of November 5 , 19724 (A100*) 

Judgment on the order appealed from was entered on November 6 , 1 97 H 
(A120). 

fhe District Court's memorandum decision and order, not 
yet reported, held that local law No. 13**, passed by the Rotter- 
dam, New York Town Board on August 21 , 1974, and made effective as 
of September 10 , (hereinafter "Rotterdam" and "Town Board") was 
not violative of the First or Fourteenth Amendments to the United 
States Constitution and therefore dismissed plaintiffs complaint 

upon the ground that it failed to state a substantial federal claim 
upon which relief could be granted. 


ISSUES PRESENTRD 


Whether the District Court was correct in finding 
that plaintlffs-appellants' First Amendment rlghts of free speech 
are not vlolated by local law 13 and that, ln any event, the 


Ali references, unless otherwlse indicated herein st-p t-n 

wlth' nd l X h '' rewlth b y appellants which, by agreement 
wlth counsel to appellees, contalns ali relevant portIon, 
the record relled upon by all the partiesto^Ms^ppea?! 


the 

of 


**Appended to the Complaint 
because of illegibility. 
the ordinance is attached 


as Exhibit A but not reproducible 
Therefore a leglble transcript of 
as an addendum to this brief. 







materials distributed by thera are not entitled to any consti- 
tutional protectiori from governmental restraints as is admittedly 
imposed by the questioned ordinance. 

Whether the District Court properly found that 
Rotterdam’s local law 13 does not, prima facia , constitute uncon- 
stitut-ional governmental discrimination against the plaintiffs- 
appellants herein as well as unlawful restrictions upon a single 
classification of materials restricting their dissemination by 
plaintiffs-appellants to residents of Rotterdam in contravention 
of the equal protectior, clause of the Pourteenth Amendment. 

STATEMENT OF THE CASE 

This appeal represents an effort to have reviewed by 
this Court an ordinance passed by the Town Board of the Town 
of Rotterdam, New York (Schenectady County) on August 21, 197*1, 
and referred to as local law No. 13 of 197*1. 

Local law 13 presumes to prohibit (a) the distri- 
bution of "advertising materials or samples" in "any kind of 
bag or bags" left hanging upon the premlses of any horne in the 
Town of Rotterdam and (b) the distribution of advertising 
material or samples "by placing such material at the horne or 
on the property of" any person "owning or occupying such horne 
...." However, the ordinance also provides for the validation 
of this otherwise proscribed conduct by the process of obtaining 
"the [prior] written consent of the person occupying the horne". 
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Moreover, the proscribed distributiori of "advertising 
materials or samples" in any "kind of bag or bags" whether left 
hanging or otherwlse deposited upon the premises of any horne in 
the Town of Rotterdam is made specifically lawful if the same 
acts are committed by agents of the United States Postal Service, 
any newspaper of general circulation, and a charitable or non- 
profit organization. Violations of the local law are subject to 

$50 and $100 fines for the first and subsequent offenses 
respectlvely. 

On September 12 and 16 , 1974, two individuals delivering 
materials for Ad-Express were arrested by police officers in Rotter 
dam and charged with violations of local law 13 (A52; 98 ; 99 ; 95; 
103). Thereafter, and on September 23, 1974 plaintiffs instituted 
this action seeking, inter alia, declaratory Judgment as to tre 
constitutionality of the ordinance under the First and 
Fourteenth Amendments to the United States Constitution. On 
the next day, September 24, 1974, plaintiffs proceeded by order 
to show cause for a temporary restraining order against the en- 
forcement of local law 13 , and a preliminary injunction pending 
a final determination. The District Court heard argument upon 
the application on October 7, 1974 and, while continuing the 
restraining order, issued its memorandum decision and order on 
November 5 , 1974 holding that the ordinance did not suffer from 
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any constitutional Infirmities and ordered plaintiffs' complaint 
dismissed for failure to state a substantial federal claim upon 
which relief could be granted. This appeal followed and, upon 
the District Court's refusal to extend its temporary restraln- 
ing order pending appeal, this Court granted an injunction 
agalnst enforcement of the ordlnance pending the prosecutlon of 
this expedlted appeal. 

Plaintiffs-appellants hereln are comprised of persons 
and/or entities engaged in the private busine 3 s of distributing 
various advertising materials to the vast majority of private 
homes withln the New York counties of Albany, Rensselaer, 
Schenectady and Saratoga. In particular, Ad-Express, Inc., 
(hereinafter "Ad-Express"*) may be said to be engaged in the 
business of a private postal service which, for a fee, distri- 
butes printed advertising matter to individual homes in the 
aforementioned counties wherein Rotterdam is located.(A^9). Ad- 
Express' method of dolng business consists primarily of providing 
this service for a wide variety of commercial enterprises, large 
and small, (A7,50,54; 82—84), by agreeing to distribute printed 
advertising matter or samples its clients wish to place before the 

* Includes all appellants for ease of reference and because their 
rights in the premises are Inseparable. 
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consuming public. In addition, Ad-Express has and continues to 
'distribute advertising material printed for or by religlous 
organizations, public officials, educational institutions 
and charitable organizatlons soliciting memberships, funda 
or public support. (A52—h; 60-73; 88). 

In return for payment Ad-Express undertakes to 
regularly distribute these various printed materials on a 
scheduled basis to defined marketing areas on a saturation 
basis (A50-51). Tne saturation referring merely to the fact that 
the material Is left at the premises of as many homes as possi- 
ble within each locale in order to achieve maximum exposure 
which Is the objective of the businesses or other organizatlons 
paying Ad-Express for its Service (A50-51). 

The materials distributed by Ad-Express are generally 
delivered by individuals, principally housewlves (A51; 56 ; 85 - 87 ) 
who contract with Ad-Express to perform this Service along 
deslgnated routes within specific market areas on 'one or more days 
in each week (A 8 ; 51; 85 - 87 ). Deliveries of this advertising 
material are made by placing the printed circulars In small plastic 
bags which are hung from the door knob of each horne within a route 
or by llghtly fastening the bag containing the circulars to 
individual mail boxes. (A8-9). No individual homeowner or resi¬ 
dent Is specifically requested to accept any of the distributed 
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material nor is a resident otherwise disturbed upon delivery. 
However, deliveries at any location may be suspended upon the 
simple request of an occupant (A9; 56). Upon making such a 
request, deliveries are promptly stopped and the resident is 
requested to indicate upon a short simple form his or her 
reasons for the request (A9; 56). The purpose for seeking the 
resident's reasons for discontinuing the Services is a 
valuable measure in assessing the rnerits of this means of 
advertising and is merely a tool used in evaluating the 
efficiency of the program and possible ways to improve it. 

The individual appellants herein, whose rights are 
inseparable from those of Ad-Express, consist of the president 
of Ad-Express (A5-6; 49), an individual doing business as a small 
retalier who has engaged the Services of Ad-Express (A82) and a 
housewife who is a contract deliverer of the packaged materials 
(A85). Each of these individuals is rendered subject to the 
fines contained within local law 13 should they distribute or 
dellver the materials contained within the plastic bags employed 
by Ad-express in its business. 

Local law 13 however, is devoid of any declaration of 
legislative intent with respect to the events or harms perceived 
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and sought to be avolded or protected agalnst by the pasaage cf 
thls leglslatlon. Unfortunately, thls Court, as »as the 
Dlstrlet Court below, ia l e ft aolely to extrapolatine from 
the ordinante's proscriptlve language the reasons for the pro¬ 
hibitione agalnst, and the harm detected from, the actlvlties 
rendered unlawfui. The only extrlnslc evldenoe of legislatlve 
lntent, albeit irrelevant in fact and m form, ia the affidavit 
of John P. Kirvin dated October I ,, 197« submitted in opposltion 
to Ad-Express' motion for a preliminary mjunction before the 
Dlstrlet Court (A9!-9«). In his affidavit Mr. Kirvin States that 
he is the Supervisor of the Town of Rotterdam (A 91 ), and presuc- 
ably a member of the Town Board although he does not so allege. 


Mr. Kirvin asserts that local law #13 „as adopted by 
the Town Board ln the exercise of its pollce power and Tor the 
following reasons: (!) to prevent the accumulatlon of adver- 
tislng materials on the porches or in the front or the homes at 
times when the residents thereof are away thus ellmlnatlng a 
potential hazard to the security of the horne "to the extent that 
such accunulatlons are publlc notice to potential Intruders and 
burglars that the house is unoccupled"; and ( 2 ) "the nulsance 
attendant to the retriving [sic] of these advertlsing materials 
by the resident and their dlsposition"; and flnally ( 3 ) the 
"potential safety hazard of the plastlc distributlon brgs in 
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the hancis of sraall children" (A92). Mr. Kirvin asserta that pro- 
tection from the foregoing horrors arising from advertising 
contained within bags ls "In the best interest of the welfare 
of the residents of the town (A92). 

Offered In further support of local law 13 are the 
Innuendos contained In the Kirvin affidavit whereln he States 
that insofar as "the balancing of hardshlp" ls concerned, Ad- 
Express has "perhaps a dimunition of profits" at stake (A93), 
whlle Rotterdam wlll suffer "the contlnued distrlbution of the 
adveruising materials [which] constitutes a contlnuing nulsance 
to those Rotterdam residents who do not want to be bothered wlth 
them, and now importantly remalns a potential hazard to both 
horne and children." (A93-9**). Kirvin then rounds out his argument 
of fear, lacklng completely in record support, by stating that 
" r a]ccidents or crimes are, of course, not predictable. But it 
indeed would be tragic if only one family suffered a personal 
loss resulting from the contlnued operation of Ad-Express in 
Rotterdam". (A9^). On that note of impending speculative disaste 
to be caused by Ad-Express, the Town rests its support for this 
malignant ordinance. 

As is stated above, the record herein contains no 
support whatsoever for the asserted legislative intent behind 
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thls ordlnance and likewlse lacks ln any evldence whlch might 
glve credence to the exlstence of the ha™ to resldents sought 
to be avoided by thls enactment. Indeed, It was commonly 
accepted, and the record shows, that the ordlnance was passed 
at the urglng - if not Inslstenoe - of the local postal unlon 
and newspaper (A 5 8 ; 74; 80 ) who may fear, respectlvely a loss of 
second and thlrd class mali and advertlslng sales. Although 
these fears may be justlfled, beoause of the competltlve oosts 
savings when uslng the Services of Ad-Express and lts reliablllty, 
buslness apprehenslon cannot sustaln thls ordlnance. Measured 
agamst the Town’s lack of record facts to support lts ordlnance 
is the uncontroverted record showlng made by Ad-Express that the 
conduct of lts buslness ls not responslble for the lmaglned harms 
advartced by the Town nor Is It llkely to lead to such events. 


The Town clalms that "bags», such as usel by Ad-Express, 
are forbldden by the ordlnance to prevent harm to chlldren (A92). 
The harm Is unspeclfled but presumably refers to the potentlal 
asphyxlatlon of a youngster who should place a bag over his head. 
"otwlthstandlng the constltutional Inflrmlty of such a generlc ban 
pon a product not lnherently dangerous, the fact ls that the bags 
employed by Ad-Express ln lts buslness are too small to fu over 
the head of even a three year old chlld (A57-58). Moreover, the 
Town has made no showlng that, when thls ordlnance was passed. It 
had before lt evldence of such events sufficient to warrant the 
proscrlptlon of "bags" when bags are not lnherently dangerous 
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and are in common usage* throughout the retail industry. 

The Town*s assertion that the Service provided by Ad- 
Express is a "nuisance to ... residents who do not want" the 
materials (A 9 ^) is neither supported by this record nor does 
the apprehended nuisance constitutionally justify the blanket 
ban on bags and advertising as enacted. Indeed, the only 
evidence in this record concerning resident reaction to 
Ad-Express, both favorable and unfavorable was provided by 
Ad-Express. Of the thousands of homes in^Rotterdam to which 
the advertising matter is delivered only 88 persons have re— 
quested discontinuance (A56), while about 800 resident home- 
owners signed a petition opposing the ordinance enacted (A 58 ). 

Based upon the record here revealed, it is entirely 

credible that Rotterdam's local law 13 was enacted solely to 

prohibit the business conducted by Ad-Express (A92;94**). It 

cannot be gainsaid that the ordinance's application to Ad-Express 

is merely incldental to the Town's apprehension of the general 

* It is common knowledge that in the dry cleaning industry large 
plastic bags are used almost exclusively and are usually care— 
fully 113carded to avoid their employ by any children. Surely 
the Town of Rotterdam is not proposing that it may forbia the 
use of such materials widely employed in commerce. Aside from 
the constitutional objections made here is the self-evident 
constitutional limitation contained in Article 1, Section 8 , 
Clause 3, of the United States Constitution reserving to Con— 
gress the power to regulate "Commerce ... among the ... States". 

**References being made to "plastic distribution bags" and "the 
continued operation of Ad-Express in Rotterdam". 
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conduct of the advertlsing businesses In Rotterdam. The ordinance 
prohibits doing business in the very partlcular manner conducted 
by Ad-Express and was prompted by Ad-Express' success vith the 
residente of that community to the cormnerical detriment of 
competing forms of advertlsing. In fact, two Ad-Express 
delivery persons have been arrested and charged with violatione 
of local law 13 (A98-99) and a third has been harassed by postal 
Service employees (A86) while performing their duties. 

Should any doubt remain that Ad-Express was the target 

° f l0Cal law 13 one need onl y review Section 2 thereof to see 
that a blanket exception from the ordinance's proscriptions 
Is bestowed upon the postal service, newspapers of general circu- 
lation and to charitable or non-profit organizations. One might 
argue that, given these uncontested facts, the ordinance, were it 
considered to impose a criminal penalty, has every analgous feature 
of the anclent, abhorent and unconstitutlonal bili of attainder. 
Thus, while the Town argues that the evils visited upon its resi- 
dents (i.e., lltter; nuisance; injury to children; accumulat ion of 
material upon the premises of a temporarily vacant home result- 
ing in burglary invitatione) are obviated by this ordinance inso- 
far as its reach prevents Ad-Express from doing business in 
Rotterdam, the Town finds however that those Identical con- 
ditions, if caused by the mailman, newspapers or eleemosynary 
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institutions, are sufferable. Advertising and samples or bags 
containing advertising material or samples may be hung, thrown 
or deposited upon residential premises in Rotterdam but only by 
those enterprises excluded from the ordinance's ambit; the 
classification made by the Town invites scrutiny and compels 
rejection. 

Finally, the record also reflects that the ordinance 
contains no description of advertising material and by 
definition* would include ali materials distributed by 
Ad-Express whether of a commercial nature or for charity. 

Clearly the informational or solicitation brochures distributed 
by Ad-Express (often for only a minimal chirge) for various 
charitable or not-for-profit organizations and office seekers 
(A60-70) is included wlthin the term "advertising material". 

Such distributions have been made for: a family "Y" organization 
(A60); the State University of New York at Albany (A53) ; a 
county legislator (A72); Big Brothers of Albany (A62; 88) and 
many others. 


*See, Black’s Law Dictionary (4th Ed., 1951) p. 7^. 
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ARGUMENT 


I 


n2 T rSo D 5 M -! S L0CAL LAW 13 IS UNCONSTITUTIONAL 
ON Lo PACE A3 AN INVALID STATUTORY RE- 
STRICTION 9F FREE SPEECH GUARANTEED TO PTATM. 
TIFFS-APPELLANTS BY THE FIRST AND FOURTEENTH 
AMENDMENTS TO _THE UNITED STATES CONSTITUT ION 


The DIstrict Court held that the case of Breard v. 
Cl tjr of Alexandri a , 341 O.S. 622 , 71 S. ct. 920 (1951) was con- 
trolling ln thls lnstance, and compelled lt to hold that local 
law 13 does not Impinge upon appellants' rlghts of free speech. 
It ls submltted that Breard does not, ev»n remotely, provide 
any basis for upholdlng the constltutlonallty of thls ordlnance 


In Breard , appellant was a door-to-door salesman who 
actually "rang the bell" of each household and engaged the 
resident ln conversatlon sollciting magaslne subscriptione. 

The ordlnance there ln questlon rendered such sollcltatlon 
unlawful If done wlthout the prior consent of the homeowners. 
The Supreme Court upheld the ordlnance's valldlty agalnst 
charges that lt virlated the Due Process and Commerce Clauses 
and free speech guarantees. However, the ordlnance evaluated 
ln Breard, properly classed as a progeny of the "Oreen River 
Ordlnance",* was speclflcally characteri sed by the Supreme 


*See , Town of Green River v 
(10th~Cir. 19 33). - 1 


Fuller Brush Co .. 65 F.2d 112 


[13] 





Court, 


...as prohibitory of appellant's le- 
gitimate buslness of obtaining subscriptions 
to periodicals only in the limited sense of 
forbidding solicitation of subscriptions by 
house-to-house canvass without invitation." 

(341 U.S. at 631; 71 S. ct. at 927). 


Despite thls express limitation of the Breard holding 
the Dlstrict Court here declared: 

"The holding in Brea rd is cast in terms 
of a generic ordinance requiring consent before 
the privacy and integrity of an abode is trans- 
gressed". (A109) 

It is here strongly asserted that the holding in Breard 
is not so cast. Clearly, the Supreme Court's decision in Breard 
was based upon the fact that the solicitation there was door-to- 
door and residents were called to respond immediately to an offer 
of a magazine sale. The intrusion upon the privacy of a home was 
unquestioned. The fact that the Breard ordinance also provided 
that such solicitation was lawful if done with prior consent of 
the homeowner played no part in the Supreme Court's opinion. 


Notwithstanding this ciear import of Breard, the 
Dlstrict Court here based its entire reliance on that decision 
upon its conclusion that. 


v ordinance at issue in Breard con- 

ained the same generic requirement that 
solicitors obtain prior consent of the 
occupants of private residences before 
(AlOO)^ 11 ^ tC> transact bu siness with them." 

The Dlstrict Court here chose to view the similarities betwe 


en 
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the Breard and Rotterdam ordinances rather than the differences in 
the acts prohibited and in the manner of doing business between 
Breard and Ad-Express. 

In Breard the salesman knocked on the door of each 
home, and made his sales pitch; Ad-Express at no time disturbs 
any resident when making its deliveries of advertising material. 
Moreover, vis-a-vis each homeowner, Ad-Express sells them nothing. 
The District Court dismisses the factual difference between 
jj£g. ard and Ad-Express in the following language: 

"While I recognize that in the Ad-Express 
buoiness advertising is left on the residence 
rather than verbal solicitation, yet there is 
no constitutional distinction to be made here 
since both intrude upon the tranquillty of the 
home." (Alll). 

Thus, in defense of tranquillty, (a ground not asserted by the 
Town) the District Court brushes aside the differences in the or¬ 
dinances and the facts respecting the actual conduct of Ad-Express 
in order to fi nd the Breard ruling applicable here. 

oignifi eantly however, the Supreme Court in Breard 
founa this distinction in conduct very important as respects 
the Due Process Clause of the Fourteenth Amendment, stating: 

"The question of a man's right to 
carry on with propriety a Standard method 
of selling is presented here in its most 
appealing form — an assertion by a door- 
to-door solicitor that the Due Process 
Clause of the Fourteenth Amendment does not 
permit a state or its subdivlsions to de- 
prive a specialist in door-to-door 3 elling 
of his means of livelihood. But putting 
aside the argument that after all it is"the 
commerce, i.e., sales of periodicals, and 
not the methods . that is petitioner's busi¬ 
ness, we think that even a legitimate occu- 
pation may be restricted or prohibited in 
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the public interest. ... The problem is 
legislative action. We hold that this 
ordinance is not invalid under the Due 
Process Clause of the Fourteenth Amendment." 

(3 ; U U.S. at 632-33; 71 S. Ct. at 927 ) 

(Citations and footnotes omitted: emphasis 
added). 

Unlike Breard, at issue here is Ad-Express' method 
of doing business which is prohibited under local law 13 . The 
District Court's finding of generic similarity between the 
B reard and Rotterdam ordinances respecting prior consent is 
largely irrelevant because such analsysis fails to consider the 
acts which are being statutorily regulated. It was the aet of 
going door-to-door and rousting the residents which the Supreme 
Court in Breard found were constitutionally permissible of regu¬ 
lat ion; it was not the consent provision of the ordinance which 
rendered it valid. From this prospective it is readily seen 
that B reard cannot stand for the propositions cited below by 
the District Court. 

Ad-Express asserts its free speech guarantees arising 
out of the fact that it distributes written and pictorial ad- 
vertising matter, commercial and non-commercial in nature, for 
all manner of businesses, charities and other organizations and 
such writings are afforded free speech protection. Cammarano v . 

^98, 79 S. Ct. 5 2(1959; see concurring opinion, 
Mr. Justice Douglas), Capital Broadcastlng Co. v. Mltchell . 333 
F. Supp. 582 (D, D.C. 1971; see dissenting opinion, Skelly, J.) 
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— 1,05 U - S - 1000 > 52 s. Ot. 1289 (1972); Schnelder e. .ct,.. 
~ We " JerSeY > 308 U ' S - 60 S- Ct. 146 (1939); Lov ell v. 

— f:tmn ’ 8a - -’ 303 U - S - 58 S. ct. 666 (1938); t ranzbur, , 

te, 408 U.S. 665, 92 S. ct. 2646 (1972). m rejecting thls 
positlon the Dlstrict cites excluslvely to a 1939 California 

Clstr-lct Court case, Buxbom v. Ci ty of Rluer.Mrte 29 P.Supp. 3 
(S.D. Calif. 1939 ). 

In Bu xbom , the appellant had been charged with vio¬ 
lat Ing a local ordinance arising out of "throwing certain adver- 
tising literature on the grounds of a private residence 
without first obtaining the permission of the owner." Id. a t 6 . 

While finding that free press is part of free speech, the Court 
in Buxbom holds: 


The right to speak freely does not 
t ^ ie ri sbt to force one's speech“on 
another s private premises." (Id. at 6 - 
emphasis in original) 


It is suggested that the judlclal interpretatlons of free speech 
Slnce Buxbom m 1939 have rendered the analysls thereln made of 
no precedentlal value in thls case» even If Buxbom was correctly 


'KOTTHg^n the ?s^e C of e ?ree°soe Pe h lla f S ' kn0Kl te for Its 
case except in Chrestensen v. federal 

( 2 nd Cir. 1941)“^^- Tl h ri q » F ’ 2d 511 at 516 

stance thls Court cited BuihiimV 2 (19^2). Even in thls in¬ 
solute prohibition a-ainlrT??t-f 0r h f P ro P° sltl °n that "an ab- 
seemingly valid ??." S ?22 5 ll - n | ™ att S r lnto the Street is 

for the proposition that "court^ -i—~ has only been cited 

merely because others guilty of the !!! ei H? ln a valld prosecution 
prosecuted." 29 F Supp at 8 ? offense are not being 

F. 2 d 915 at 924, P C f np K ns ° n V ' Unlted statp * ~ ^01 
P.Supp. 324 at 331 (D. Conru* 1962 ^^ ^ ll tejT?T4 
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decided at the time. Measured against Buxbom , where the activity 
ruled illegal was the throwing of advertising literature on the 
ground, are more recent cases holding similar activities lawful 
and not constitutionally prohibitable. Toms River Publlshlng Co . 

v. Borough of Brlelle ,_P.Supp. _, (D.N.J., March 15, 1974 ) 

(A39-^8). 

In Toms River the ordinance, there considered unconsti- 
tutional on First Amendment grounds of free speech, prohibited 
distribution of ali written matter without an owner 1 s express con— 
sent. The reasons advanced in support of the Toms River ordinance 
were the same as those urged by Rotterdam here (A40-41).* Relying 
u ^ on Love 11 v, City of Grlffin , 303 U.S. 444 (1938), Branzburg v. 
Ha y es » U.S. 665 (1972), McLaughlln v. Florida , 379 U.S. 184 
(1964), Schnelder v. New Jersey . 308 U.S. 147 (1939) and Breard v . 
Alexandrla , supr a, the Court in Toms River held: 

"The impact on First Amendment rights 
caused by the overbreadth of this Ordinance 
is unnecessary. A more narrowly drawn alter- 
native enactment could accomplish the same 
resuit as Ordinance No. 446 — preventing the 
accumulation of unsolicited literature on un— 
occupied premises — without the adverse 
effect on protected rights caused by Ordinance 
No. 446." (A46) 


On the question of "balancing of hardship" (A93), as argued by 


SiEnifltuntly, an additional ground (right to privacy) was 
presented to the Court in Toms River as reason for that 
ordinance which ground the Court found absent "from the pre- 
amble to the Ordinance" (A42). As heretofore shown, 
Rotterdam^s ordinance has no preamble and no legislatively 
stated purpose. 
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Rotterdam, the District Court here upheld the ordinance without 
benefit of stated legislative intent; the Toms River Court re- 

jected that ordinance upon reviewing the statute's stated pur- 
pose. 

It is suggested that upon enactment of any statutory 
scheme, such as the Rotterdam ordinance here on review, which 
declares illegal otherwise harmless conduct, it ill serves both 
the regulated and the regulator to leave legislative purpose 
to hindsight; or to permit its assertion by a single legislator 
such as Mr. Kirvin (A92) who, as a single member of the legis- 
1ature has no more standing to independently assert a legislative 
purpose than any other member of the Rotterdam Town Board. And, 
in any event, Mr. Kirvin can hardly be considered to speak for the 
official body when it comes to certifying legislative intent — 
such intent, when expressed in an ordinance, is the resuit of a 
vote and provides the courts and Citizen alike a Standard against 
which to measure conduct and constitutionality. The Kirvin affi- 
davit hardly amounts to stated legislative purpose; these are Mr. 
Kirvin's views only. 

It is for this Court to again establish that free speech 
cannot be abridged in the name of some apprehended fear of litter, 
bovili» sy£ra, and supposed harm from burglaries or fantasied in- 
Jury to chlldren by a product not shown to be harmful. This record 
does not support the Rotterdam ordinance in the face of the 
constitutional guarantees asserted. The fact that Ad-Express 
asserts these rights as a commerical entity does not make these 
guarantees disappear. As the Court in Breard noted: 
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"We agree that the fact that 
periodicals are sold does not put 
them beyond the protection of the 
First Amendinent. The selling, 
however, brings into the transaction 
a commerclal feature." 3-41 U.S. at 
642; 71 S. Ct. at 932 (footnotes 
omitted). 

Indeed, even in Breard, where the door-to-door maga- 
zine sollcitation ban was upheld, the Court appeared very con- 
cerned about distinguishing fairly its prior holding in Martin v. 
Struthers, 319 U.S. 141, 63 S. Ct. 862 (1943). In Martin the 
door-to-door sollcitation was for the purpose of distributing 
advertising for a religious meeting and the ordinance forbade 
any door-to-door advertising. The Martin Court found the ban 
there too pervasive in that "it substitute[d] the judgment of 
the community for the judgment of the individual householder." 

319 U.S. at 144, 63 S. Ct. at 863 . 

Thus the Supreme Court, in the venerable name of free 
speech, has upheld a ban on door-to-door soliciaulon when sell¬ 
ing magazines, Breard , supra , but found a similar ban unconsti- 
tutional when applied to the distribution of regligious adver¬ 
tising, Mart1n, supra . In the first instance the privacy of 
the horne reigned supreme as compared to commerclal sollciation, 
in the second it did not as compared to religious sollcitation. 
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Kxji>resc does not solicit in the horne but does distribute ad— 
vertising of a commercial, religious and charitable nature. It 
simply cannot be, as the District Court below held, that "...the 
control of such business is not within the ambit of the Consti- 
tution." (A 109 ). 

The District Court committed ciear error in its appli- 
cation of Constitutional principies to Ad-Express when it held 
the Rotterdam ordinance valid thus effectively putting Ad-express 
out of business in that community (A51-52; 83 ). The District 
Court's error is no* iere more apparent than in its conclusion 
that: 


"There is no question that plaintiffs 
here distribute primarily advertising 
material which is entitled to no consti¬ 
tutional protection from governmental 
restraints such as the instant ordinance." 

(A115). 

As was stated in Lovell, supra , ”[t]he liberty of the press is 
not confined to newspapers and periodicals ... the press in its 
historic connotation comprehends every sort of publication which 
affords a vehicle of information and opinion." 303 U.S. at 452, 

58 3. Ct. at 669- This principal has been reaffirmed as recently 
as 1972 in Branzburg , supra , at 408 U.S. page 704, 92 S. Ct. page 
2668. However, Ad-Express is not here asserting any absolute 
rights concerning the conduct of its affairs as it subscribes to 
the directional advice rendered by the Supreme Court in Schneider, 
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su£ra, wherein the Ccurt stated: 


We are not to be taken as holding 
tha^ commercial soliciting and cancassing 
may not be subjected to such regulation as 
the ^rdinance requires. Nor do we hold 
that the town may not fix reasonable hours 
when canvassing may be done by persons 
having such objects as the petitioner. 
Doubtless there are other features of such 
activities which may be regulated in the 
Public interest without prior licensing or 
other invasion of constitutional libertv." 
(308 U.S. at 165; 60 S. ct. at 152) 


In passing this ordinance Rotterdam has placed the 
"cart before the horse", so to speak, insofar as it has banned 
ali advertising or advertising in bags,* placed upon private 
premises without the prior consent of the owner or occupant, 
jiven the fact that each of the recipients of the Ad-Express 
materials may, and have, easily removed themselves from the 
dlstribution list, the Rotterdam ban objectively precludes the 
Town's residents from concluding for themselves whether they 
wish to continue receiving this material.*» The situation created 
by Rotterdam is the obverse of that upheld in Rowan v. U.S. Post 
Office Dept ., 397 U.S. 728, 90 S. Ct. 1484 (1970). 


* Except if done by newspapers, charitable or non-profit 
organizations or the U. S. Posta! Service, see Point II 
infra . 

«* 800 of them presumably wish to continue receiving the 
materials if their signatures upon the petiton opposing 
this ordinarce may be considered to so indicate (A58). " 
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The Supreme Court In Rowan upheld the procedure provided 
for in a federal statute wherein the recipient of "advertisements 
that offer for sale 'matter which the addressee in his sole dis- 
cretion believes to be erotically arousing or sexually provacative' 
..." (397 U.S. at 730, 90 S. Ct. at 1487) could "require that a 
mailer remove his name from its mailing lists and stop ali future 
mailings to the householder.» 397 U.S. at 729, 90 S. Ct. at 1486. 

In holding the statute's objective as constitutionally per- 
missible the Court also found that the means adopted to achieve 
that object did not violate any free speech rights of the publ.i- 
shers of the offensive materials. Specifically the Court de- 


clared: 


"Weighing the highly important right 
to communicate, but without trying to deter- 
mlne where it fits Into constitutional im- 
peratives, against the very basic right to 
be free from sights, sounds and tangible 
matter we do not want, it seems to us that a 
maiier s right to communicate must stop at 
the mailbox of an unreceptive addressee. 

. , Court has traditionally respected 

the right of a householder to bar, by or- 
der or notice, solicitors, hawkers, and 
peddlers from his property. See Martin v. 
Struthers, sup_ra; cf. Hali v. Commonwealth, 

i?? I '( a ’ 7 ;7V. E ^d 369, appeal dismissed, 
5 .5. 875, 69 S.Ct. 240, 93 L.Ed. 4l8 

U9 Joj. in this case the mailer's right to 
communicate is circumscribed only by an 
affirmative act of the addressee giving 
notice that he wishes no further mailings 
from that mailer." 

* * # 
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"In operative effect the power of the 
householder under the statute is unlimited; 
he may prohibit the mailing of a dry goods 
catalog because he objects to the contents 
or indeed the text of the language tout- 
ing the merchandise. Congress provided this 
sweeping power not only to protect privacy 
but to avoid possible constitutional questions 
that might arise from vesting the power to 
make any discretionary evaluation of the 
material in a governmental official. 

In effect, Congress has erected a wall 
— or more accurately permits a Citizen to 
erect a wall — that no advertiser may pene¬ 
trate without his acquiescence." 

# * « 

"The appellants are not prohiblted from 
using, selling, or exchanging their mailing 
lists; they are simply required to delete the 
the names of the complaining addressees from 
the lists and cease all maillngs to those 
persons." 

(397 U.S. at 736 - 7^0; 90 S. Ct. at 1490- 
1492). 


The Constitutional guarantee of free speech attaching 
to free press is a living principle not tied to the indlvidual 
determinations made, from time to time, on its application. 

Today s case merits today's review of what free speech is and 
how it should apply to a new factual presentation. On that 
basis, and considering the prior decisions above set forth, 
this Court is urged to declare Rotterdam's local law 13 unconsti- 
tutlonal as in violation of appellants' First Amendment rights of 
free speech. 
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II 


THE LOCAL LAW'S SPECIFIC EXEMPTIQNS FROM 
ITS PROHIBITIONS, GRANTED TO APPELLANTS' 
COMPETITORS AND OTHERS, DESTROYS ITS PUR- 
PORTED FOUNDATION AND UNCONSTITUTIONALLY 
DISCRIMINATES AGAINST APPELLANTS IN VIO- 
LATION OF THE EQUAL PROTECTION CLAUSE OF 
THE FOURTEENTH AMENDMENT 


Section 2 of local law provides: 

"The foregoing provision shall 
not apply to the distribution of 
advertlsing materials through the U.S. 
Postal Services. The provision of 
this ordinance shall not apply to the 
distribution of any newspaper of general 
circulatlon nor to materials distributed 
by charitable or non-profit organizations. 


Thus, on its face, the ordinance would permit the distribution 
of advertlsing in bags, or any advertlsing, left or hung 
upon a resident's premsies if done by the Postal Service, any 
newspaper of general circulatlon (even this description appears 
suspect In the view of free press pronouncements, see Point I, 
supra ) or a religious or non-profit organization, while denying 
the same privilege to Ad-Express. If invidious statutory classi- 
flcations remain constitutionally repugnant under the Equal Pro- 
tection Clause then this ordinance is a classic example thereof. 


The District Court below made short shrift of Ad-Express' 
equal protecticn argument as respects this ordinance. In less than 
three pages of its 15 page opinion (A113-115) the District Court 
holds the local law beyond reproach insofar as che Fourteenth 
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Amendment 1 « concemed. Relylng prlncipally upon Rowan v. u.s. 
Pos^omee^t. , 397 U.S. 728 (1970), Valentlne v. Chr^t.n..n 
316 U.S. 52 ( 1992 ) and Buxbom v, City or Rlversldo . 29 P.Supp. 3 
(S.D. Calif. 1939 ) the Court held: 


In l' er ™ n of the exemptlon for newspapers 
general clrculatlon, the Town of Rotterdam 
may make reasoaable classifications of materiale 
ellvered. The federal courts have traditionally 
drawn a dlstinctlon between primarily advertisine 
materials and the communication of ideas as in 
the case of a newspaper. Pittsburgh Press Co v 

?nT an v? el n ti0ns Cornrn ' n > ^13 U.S. 376, 385 (1973) : 

^roadcasting System, Inc. v. Democratic 
Natioi.-il Cormnittee, 412 U.S. 94, 201 ( 1973 ) 

^r n ^ d } ssm >> Valentlne v. Chrestensen, 
J here 4 is no Question that pleintiffs here 
1 p ^ lmar i 1 y advertising material which 

is entitled to no constituional protectlon from 
governmental restraints such as the instant 
ordinance. 


ln my J ud S ment > the equal pro- 
tection chaHenge also fails to state a sub- 
otantial federal question. Buxbom v. City of 
Riverside, supra, 29 F. Supp. at 8 ." (A 115 ) 


It is noteworthy that the District Court should rely 
upon Rowan as supportive ol its decision here. As previously 
noted, pp. 23-24, sujsra, Rowan is the reverse situation from that 
presented here. The Rowan decision upheld federal leglslation 
providing a means whereby a mail recipient could demand to be re- 
moved from the mailing list of a publisher or distributor of 
sexually offensive material. In this instance Rotterdam has 
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denied Ad-Express any rlght to distribute its materlals» thus 
preventlng the residents of Rotterdam from maklng the type of 
Judgment reserved to the reolpients by the federal regulation 
approved ln Rowan. The instant case truly presents the situation 
whero the loca] government presumes to pre-Judge the merit of 
printed matter and substitute lts judgment for that of the com- 
munity. As was stated in Mar tin v. Struthers . supra ■ albelt in 

the context of distrlbutlng door-to-door llterature espousing a 
religious eause: 


, The ordinance does not control anything 

ut th e distributiori of llterature, and in 
that respect it substitutes the Judgment of 
the community for the judgment of the indi- 
vidual householder. It subr.its the distri¬ 
butor to crimlnal punishment for annoying 
the person on whom he calls, even though the 
recipient of the llterature distributed is in 
fact glad to receive it. In considerlng legis- 

knoi?ed. thUS llmltS the dlssemination of 
mUSt ' be astute to examine the 
'wpiS ?L th f chal Jen«ea legislation' and must 
weigh the circumstances and * * * appraise the 

Dort'nfh llty °f the reasons a dvanced ?n sup- 
port of the regulation.' Schneider v. State 

supra, 308 U.S. 161, 60 S.Ct. 151 8 ^ l Ed 

(319 U.S. at 1*3-11»$; o 3 S. it. at 863 - 86 M. ‘ 


Rowan thus stands for an obviously laudable principle 
that "a vendor [does not havel a rlght under the Constltutlon 
... to send unwanted materlal lnto the homes of another ..." if 
the homeowner does not want it. 397 U.S. at 738, 90 S.Ct. at 1991 
Rowan does not stand for the obviously unconstltutional theory 


* No olaim of obscenlty Is belng made here however. 
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that governments may selectively ban certain types of harmless 
writings from public distribution permittlng no judgment by the 
intended recipient who may want it. Moreover, neither Rowan nor 
any other case known to appellants stands for the propositlon 
endorsed here: that a local town board may ban written material 
if distrlbuted by a certain entity like Ad-Express, but fullv 
legitimize the same distribution if done by another business or 
crganization; constitutional infirmity would appear obvious par- 
ticularly when, as here, Ad-Express’ distribution is being for- 
bidden, while its competitors are being allowed to continue 
with the proscribed practices. 

Somehow it seems out of place that, in 1974 , govern¬ 
ments at all levels stili need reminding that when prohibitory 
legislation is being drafted, involving the limitation upon the 
conduct of persons, that standards of equal protection — at 
a minimum — compel equal treatment of all persons unless 
some imperative state purpose is legitimately served by an un- 
equal treatment. This case does not encompass such an impera¬ 
tive purpose legitimizing the exceptions contained in Section 2 
of local law 13. Police Dept. of City of Chlcago v. Moslev . 

408 U.S. 92, 92 S. Ct. 2296 (1972), U.S. Dept. of Agrlculture 
——— ~ 0 - ren ° > ^13 U.S. 528, 93 S. Ct. 2821 (1973), McGowan v. State 
of Maryland , 366 U.S. 420, 8l S. Ct 1101 (1961), E ad v. Reed . 

404 J.S. 71, 92 S. Ct. 251 (1971), Rlchardson v. Belcher , 404 
U.S. 78, 92 S. Ct. 254 (1971), Elsenstadt v. Balrd . 405 U.S. 

438, 92 S. Ct. 1029 (1972). 
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Upon review of the authoritative cases on the subject 
of equal protectlon, too numerous to name but a few, local law 
13 cannot wlthstand scrutlny. Pertinent to this lnqulry ls 
the following questlon: assuming arguendo a valldly stated 
purpose, how dld the Rotterdam Town Board protect lts cltlzens 
agalnst litter, burglarly, injury to chlldren or any other harm 
foreseen when It banned distribution of advertlsing or advertising 
in bags an .V w ^ere in Rotterdam except lf commltted by newspapers, 
charitable or non-proflt organizationa or the U.S. Postal Ser¬ 
vice? The answer to the question is self-evident — Rotterdam 
haS on]y man aged to zero in on Ad-Express leaving the litter, 
the burglary invitations, the harm to chlldren to be caused by 
the statutorily privileged. The classificatlon is patently 

offensive to the Equal Protectlon Clause of the Fourteenth 
Amendment. 


As often as the principle has been enunciated it 
apparently bears repeating, that: 

A classificatlon 'must be reasonable 
net arbitrary, and must rest upon some 
ground of difference having a fair and sub- 
stantial relation to the object of the 
legislation, so that ali persons similarly 
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circum3tanced shall be treated alike'" 
Reed v. Reed. ^40^ U.S. at 76, 92 S. Ct.’ 
at 254. 


Possibly because it could not do so, the District Court 
here did not attempt to rationalize away the favored treatment 
accorded newspapers and charities in locai law 13 . It is un- 
equivocally asserted that no "state of facts reasonably may be 
conceivel to Justify ..." the exclusions contained in this ordi- 
nance favoring Ad-Express' competition including charities. 
McGowan v. Sta te of Maryland , 366 U.S. at 426, 8 l S. Ct. at 1105. 
cf. Dandrldge v, Williams . 397 U.S. 471, 90 S. Ct. 1153 ( 1970 ) 
and Valentlne v. Chrestensen. 316 U.S. 52, 62 S. Ct. 920, cannot 
seriously be postulated as supportive of the decision below. 

The Central issue in Valentlne was stated and decided as follows: 


"The question is not whether the legls- 
lative body may interfere wlth the harmless 
pursuit of a lawful business, but whether it 
must permit such pursuit by what it deems an 
undesirable invasion of, or intereference 
with, the full and free use of the highways 
by the people in fulfillment of the public 
use to which the streets are dedicated. If 
the respondent was attempting to use the 
streets of New York by distributing commer— 
cial advertising, the prohibition of the 
code provision was lawfully invoked against 
his conduct." C316 U.S. at 54-55; 62 S. Ct. 
at 921) 

No doubt the District Court here felt hampered in evalu- 
ating Rotterdam's local law 13 in the sarae fashion that the Supreme 
Court expressed in U. S. Dept. of Agriculture v. Moreno . wherein it 
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stated: "Regrettably, there ia Httle leglslative hlstory to 
illuminate the purposes of the 1971 amendment ..." to the 
federal legislation then under attack on equal protectlon 
grounds. 413 U.S. at 530. 93 S. ct. at 2825. 

Olven the fact that, except for Ad-Express, ali others 
Who might engage in the actlvity declared lllegal by local law 
13 are exempted from ita coverage, the further oomment in 

~ S - Dept ' ° f A g rl °mt U re V. Horeno , supra . ia aingularly apt 
here: 




of ! he const itutional concepti 

anvthin^ P^otectlon ° r the laws • means 
2“"*- “ must at the very least mean 
a S, greSal ° nal de3lre t° harm 

stitJte a W,t? P °f Ular gr ° UP ca "hot con- 
(413 5 % ^Sttlmate governmental lnterest." 

ih.?. 7’ at 531, 93 S. Ct. at 2826: em- 

phasis in original) 


No amount of afterthought of the type offered by the 
Town here oan give retroactive validity to local law 13 in the 
full vlew of dayllght and the plaln wordlng of the ordinance. 

By way of evidence tendlng to eatabliah that the actlvity pro- 
hibited wlll or could be prevented by the reatrlctlona impoaed - 
that record ia not here; if a record exists supportlng the ex- 
cluslon of newspapers and charlties or the Poatal Service from 
the prohibitione in the ordinance, that record ia aimllarly not 
presented here. The lnvidious discrlmination practlced by the 
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ordinance is manilest, and the record renders inescapable the 
conclusion that Rotterdam's local law 13 violates the Equal 
Protection Clause of the Fourteenth Amendment. 

CONCLUSION 

For the foregoing reasons, plaintiffs-appellants 
respectfully urge that local law 13 of Rotterdam, New York 
be declared invalid under the First and Fourteenth Amendments 
to the united States Constitution. 

Respectfully sumitted, 

Gerard A. Dupuis 
Mi lier & Summit 
90 Broad Street 
New York, New York 10005 

November 26, 1974 
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LOCAL LAW #13 

(197*0 


BE IT ENACTED by the Town Board of the Town of Rotterdam, Local 
Law No. 13 for the year 1974 as follows: 

SECTION 1. It shall be unlawful for any person to 
leave hanglng any klnd of bag or bags containing advertising 
materials or samples, or to distribute advertising material 
or samples at a horne located withln the Town of Rotterdam, 

New York, other than the horne of the person sollciting the same 
by placing such material at the horne or on the property of the 
person owning or occupying such horne, unless the person dis- 
trlbuting such advertising material or samples obtains the 
written consent of person occupying the horne. 

SECTION 2. The foregoing provision shall not apply 
to the distribution of advertising materials through the U.S. 
Postal Services. The provision of this ordlnance shall not 
apply to the distribution of any newspaper of general clrcula- 
tlon nor to materials distributed by charitable or non-proflt 
organlzations. 

SECTION 3- Violation of this Local Law shall be deemed 
an offense and ali persons, lncluding corporations, found in 
violation shall be subject to a fine of $50.00 for the first 
offense and a $ 100.00 fine for each subsequent offense. 



SECTION 4. Thls local Law shall take effect on the 
JOth dSy ° f Se P«mber, 1974, provlded coples thereof shall 
have been flled wlth the Secretary or State and the State 
Comptroller as provlded by the Munlclpal Home Rule Law. 



Q7 THE 


‘llnitri* Statas (£mir| nf tAypraLa 

FOB THE SECOND ClBCUIT 


AD-EXPRESS, INC: REX KITCHEN, as President of AD-EXPRESS, 
INC.: ANDREW GALLO Individuaily and as President of ANDY 
GALLO CONSTRUCTION LORF., d/b/a 4 SEASONS VARIETY 
STORE; and PENNY WEBER, 

Plaintt ff s-Ap fellant s, 

—against— 


JOHN F. KiRVIN, Supervisor of the Town of Rotterdam, New York; BEN- 
JAMIN WOLLNER, FRANCIS L. STONE, PETER LA MALFA, 
and WILLIAM OSTA, as members of the Town Board of the Town 
of Rotterdam, New York; EDWARD LONGO and JOHN LA MALFA, 
as Town Justices of the Town of Rotterdam, New York; and JOSEPH 
S. DOMINELLI, as Chief n Police of the Town of Rotterdam, New 
York, 

Defendant!-Appellees. 


Affidavit 

of 

Service by Mail 


State of New York ) 

County 0F New Yor ^ ^ ss,: 


Robert McElroy 
deposes and says: 


, being duly sworn, 


I ara over the age of twenty-one years and reside at 

32 Gramercy Park South ( j n ti ;e 

Borough of Manhattan , City of New York. On the 

26th day of Novembe^ jf)74 , a t 3 :15 0 ’cloek pm 

I served 2 copies of the Brief 

and 1 copy of the Appendix 

in the above-entitled action on: 

Michael Volpe, Esq. 

Rotterdam Town Hali 
Vinewood Avenue 
Rotterdam, New York 


X 

r - 



tho attornoy for the De fendants-Appelle 3 


in the Ruid action, by dcpositing said copies, securelv 
wrappri 4 ; ropcrly nddr< sscd, and postage fully prepaid, 
in a po:t office box icgularly inaintaincd by the U. S. 
Government in the post office at 90 Church Street, in tho 
Borough of Manhattan, City of New York. 



Swom to before me this 
U day of //., 19/'/ 



. "•> :io ) nnr . NckV ■ 

, Oua|i7<^( 1- „ 

'miicj A?a*'di „0 





